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Public Emptoyee Rehtions Board

In the Matter of:

District of Columbia Mehopolitan police
Departmant,

Petitioner.

and

Fratemal Order of Policey'Metropolitan
Police Departrnent Labor Committ€e (on
behalf of Fred Johnson),

Respondent.

PERB Case No. 09-A-02

Opinion No. 961

DECISIONAND ORDER

I. Statement of the Case:

The District of C.olumbia Metropolitan Police Department ('l"PD') filed an A$itration
T"I* Request ('Request') in the above-captioned rnatter. MpD seeks review of anArbitration Award ('Award") that rescinded thi termination of bargaininj unit merrber preo
Johnson ("Grievant").

Arbitrator John Truesdale frund that: .ithat the matter [was] arbitrable, but that the MpDdid not timelv begin the adverse acrion in question [In addition" i" ird;;d-th"tiJuinae, trr"circumstances, [he did] not need to reach the rer;ining issoer, inchairrg trr"-ioii, .r trr.
e rescinded the termination and directed that the
. 999 Award at p. l4). MpD contends that the:
ward is contraty to law and public policy, (Ser
Police/Metropolitan police Deparhnent LaborCommittee ('FOP) opposes the Request.

The issues before the Board are whether 'the arbitrator was without or exceeded his orher jurisdiction" or whether "the award on its face is contrary to raw and puttic potic;.. o.c.Code gl-605.02(6).
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IL Discussion

Fred Johnson (the Grievant) was appointed to MpD in lgg4. At the time of the eventsunder review herg the Grievant was a sergeant and was assigned to the viorent crimes unitHomicide Branclr- 'The instant matter arose out of an incident that occurred on lvtrr"h lt, zOO3.A week prior to that date, Harry wheeler, the father of Grievant's aa"gtrter nrittaly,s sonTrayvorqr had come to the home at 79 R street, N.w., washingtorL o.c.,;,vhere Brittainy livedwith her mother, her maternal grandmother, her aunt, and her ion' Her paternal grandmother,
two a'nts, two cousins, *d t]g children lived next door, at gl R street. 

^nrittuioy-** 
then 19,Trayvon two. wheeler gave Brittainy ashoe box containing $ 17, 000 rrrr" *r"iJitj t" hold forhim because he might be frcing prison time. she put the sioe box and the money it *ntuio"a ioa drawer in her mother's bedroorr." (Award at pgs. 2_3).

On March 3l.t the house was burglarizt
recognized one of them as being Michael Ta
street.' After the men left, she ran next door
Grievant. In the meantime, Brittainy had called
about the robbery. At Wheeler's subsequent
wheeler about Taylor at the time, but that she told him in the late-moming hours of the next day,April 1." (Award at p. 3).

The Grievant arrived at 79 R Street in the early aftemoon of March 31.t. upon his arrivaland hearing about the robbery, he sumrnoned wheeier wno came at onc€. .lMheerer and theGrievant had a heated discussion in which the Grievant threatened to 'hurt' Wheeler ifhe did notstay away from his daughter. At one point, Wl
have to do and I'll go to jail behind this one.' I
to Brittainy's testfunony at the Wheeler trial shr
but that her sister, Azuredee perkirs, told the Gr

The Grievant did not report the incident to the porice, but before leaving 79 R street hetold Brittainy to do so and she said she would. Howwer, she did not. . At wteeier,s triar, the
,Griwanl testified that as a police officer he had no requirement to make r" ."p.rt rrirr"rrbecause he was not the victim ofthe robbery nor did he hvi at 79 R stre€.." t q.w*a aip. :1.

"0n April l, 2003, Wheeler hired som
Taylor was shot and killed. Upon leaming of tl
that Brittainy had not made a police report,
(assigned to investigate Taylor's murder) 

-and 
l

p'In on April I that he had inforrnation relative to the case. The Grievant told Brigidini aboutthe robbery, about wheeler's staternent that 'I'm going to do what I have to ao ana ffio to.;a

'The arbitrator noted that there "was some variety in the briefs in the spefiing of these names. InHarry wheeler's trial, Brittainy Johnson herself spelled [her] name for trre record as used here.,,(Award at p. 2, n. I)
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behind this ong' and about 'Mike from up the street.' Detective Brigidini relayed this
information to Lieutenant Lamar Greene and iommander (then Captain) Michael Anza[o who
took a statement from the Grievant on April 3, 2003, in which the Grievant recounted what he
had leamed about the March 31 robbery, the 'go to jail behind this one' .tut.-*q *a nurning
learned. about 'lr{ik9 ftom un the street' on tvtaritr :r. MpD Intemal Affairs Division 1Iell was
notified tut no discipline was initiated agairst the Griwant at that time. The Grievant continued
on fuIl-duty status, and MPD was .monitoring' the situation.,' (Award at pgs. 3_4).

"on June 2L, 2003, the washington post ran a story headrined .officer Key Figure in
Murder case,' recounting De.t:ct_rve Brigidini's testimony on June lg, 2003, in a D.6. superior
Court hearing. Brigidini testified concerning the 'go to jail behind this one' remmk and his view
tlat the. Griwant 'absolutely' had-a duty to fite Jreport about the robbery." (eward at p. +1.
The article quoted Assistant chief of police peter Newsham as saying tt ui ..tuj" officer has an
obligation to report crimes . . . that are reported to therr. But whenorie furnili;.11rbe.;gports it
to another, it is more difficult to say what should be done." (Award at p. 4). The article reflects
tlnt the Grievant was interviewedty the Post for the story and quoted him as sayinj*rat tre .fraA
no need to report Wheeler's words." (Award at p. 4).

The Grievant apparently cnn]inged on full-duty status. on February 22, 20o5, the
Grievant testified at the murder trial of Harry wheeler. on February 2s, 20i)5, \i{heeler was
mnvicted of first-degree murder^. Following the trial, questions arose concerning'the Grievant's
testimony and the matter was referred to MpD 's tntemal Aftirs Division (..IAD"i.

on March 23,200s, Detective Brigidini was interviewed by sergeant Anthony Langley
and Detective Theresa ostazeski. (999 Award at p. 4). ..on the basis ofihis interview and after
r.eviewing the transcript of the Grievant's testimony in Wheeler's murder tri4 Ien a"t"ori."A
tlat 

Ttl:e existed to charge the Grievant with either criminal or administrative misconduct andplaced the Gdevant on Non-contact duty status". (Award at p. 4). IAD forwarded the matter to
lne-!^ni,tef states Attomey's office (usAo") for review of a possible perjury charge. "on r,rrr"7,2005, tlrat office issued a Letter of Declination." (Awardat 

-.4).

. . 
'o1 J'ne 23, 2005, the- Grievant, accompanied by an Fop RepresertativE, wasinterviewed by two IAD omcgrs 

Jsgreeanj Anthony r.angley and Detective Dwayne Jackson). . .He was advised that because he had received the ietterif Declinatioq tom trtJ poi"i lorw*a
the case was administrative in nature and he was read the Reverse Ganity Wanrings. He wastold that eve,n if he disclosed information indicating that he might be guilty of crimfral conduct,neither self incriminating statemflts nor the fruits of such statements would be used againsthirn" (Award at p. 4).
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on July 18, 2005, the Assistant Chief of Police ("ACOP") actvised the Director of the
Disciplinary Review Officg that Sergeant Langley's investigation sustained the allegations that
the Grievant:

failed to report or document the apparently armed home invasion
of his daugtrter's home . . . and sustains the allegation that [the
Grievant] also leamed the name of a possible robbery suspecl on
the day of the robbery, yet he did not give this information to MpD
detectives for possible follow-up . . . and sustains the allegation
that [the Grievant] heard Mr. Harry Wheeler, a convicted drug
dealer, threaten retribution in his presence yet [the Griwant] friled
to noti$ proper authorities about the thneat and subsequently, Mr.
Wheeler made good on the threat by having Mr. Michael Taylor,
the robbery slspect killed. (Award at p. 5).

on october 7,2005, MpD charged the Gtievant with.'l.{eglect of Duty'' and .conduct
Unbecoming an Officer."2

MPD proposed to suspend .the Grievant for thirty (30) workdays. He was given 15
business days to respond which he did on october 29, 2005. @b ewara ut p. ey. o" n""cember .
19, 2005, the Grievant was given Final Notice of Adverse Action finding tLt't" *^ guilty of
the charges and specifications and would be suspended for thirty (30) *orfdu5a. He was-adviset
that _he. had_ ten business days to- file a written appeal with the chief of police. on January 3,
?009' tle Grievant appeared. on January 19, t006, chiefofpolice crrarles H. Ramsey (1)
denied. the Gdevimt's appeal; (2) recommended that the Gtievant be discharged; ana t:iaa"iseathe Grievant of his right to a hearing before a Trial Board. (seg Award at plol. on JXuary 23,
2006, the Grievant requested a hearing. (ggg_Award at p. 6 ).

The tlree member Trial Board conducted a hearing on February 27, 2006. The Grievant
pleaded 'Not Guilty'' to all chmges and specificatiors, except charge lrio. i specification No. 2,

'MPD issued the following charges against the Grievant:

(a) Charge No. 1: Violation of General Order Series 1202, Number l, part I_
B- 14, which prohrbits: .Neglect of any duty to which assigrred as iequired
by the rules and regulations adopted from time to time by the
Department."

(b) charge No. 2: violation of General order series 1202, Number r, parr I-B-r2, which
prohibits: 'conduct unlecor,rung a1 o-fficer, incruding acts detrimental to good disciplne,
conduct that would affect adversely the ernployee's 6r the agency's abniti to p#o*
effectively, or viorations of any law of the united states or any raw, '-oi"ipiornin-"",
or regulation of the District of Columbia."
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"Guilty, with Explanation." (Award at p. 6). By letter of April 5, 2006, the Griwant was
served with Final Notice of Adverse Actiorq finding t i- gotlrv of the cbarges and
specifications. Attached to the Notice was a copy of the panei's memorandum detiling its
fndings, conclusions, and recommendations.3 'the panel was unanimous in fin<ting ltheGriwantl guilty as charged, but divided 2-l on the penalty. Two menrbers recommended that
the Grievant be dismissed .; one panel member recommended that he receive a 90{ay
s-FpTtslon without pay." (Awmd at p. 6). The Grievant was advised that he could appeal to the
!hi9f of Police within ten days, which he did on April 20, 2006. (see Award at p. o). o" rraav
8, 2006, chief of Police charies H. Ramsey denied the Grievant's appeal. (Sce iward at p. 6).
OnMay 22,2006, FOP invoked arbitration.

"on November 28,2007 the Acting Director of the MpD Labor and Employee Relations
unit advised the Grievant's cormse! James w. pressler, ft., that the chief of p;tc; was willing,
with conditions, to reinstate certain officers; certain cases remained under consideration; and has'co_nsidered but ultimately does not want to settle the following cases at this time'naming 30
officers alphabetically including the Grievant . . . on Decembo tg, zooz, Mr. pressler wrote to
Aslistant Attomey General Andrea G. Comentale, requesting that 28 named cases, including the
Grievant's be promptly scheduled for arbitration proceedings tlrough the FMCS process. on
Jantary 29, 2008, apparently -not having received a reply Mr. pressler wrote again to ]vts.
comentale, enclosurg a copyof the December lg letter, and asking what steps *oJt"irrg trr*
to schedule the narned cases for arbitration." (Award at pgs. 6-7).

on January 29, 2008, Ms. comentale replied to Mr. pressler's December lg, 2007, letter
and informed him that since Fop was requeiting arbitration, they should contact FMCS to
schedule the arbitration hearing. Arbitrator John Truesdale was assigned to the case. The parties
agreed to submit briefr in lieu of a hearing. (See Award at p. 7).

Arbitrator John Truesdale noted that the issues to be determined were as follows::

(1) whether the matter was arbitrable? (2) whether the Metroporitan police
Depaxtment (MPD) violated District of Colurnbia Code by serving
sergeant Fred Jghnson with notice of disciplinary action nrore tt* nin"tv
(90) days after the MpD should have become aware of sergeant Johrson's
alleged misconduct?; (3) whether the Grievant preserved an argument on
appeal?; (4) whether sufficient evidence exists to support the alleged
durges?; and (5) whether termination was an appropriati remedtr dgeAward at p. 2).

In its brief FoP claimed that it dernanded arbitration within ten business days
from any attempt at conciliation; thereforg the matter was arbitrable. specifically, F{ir

3The Arbitrator stated that he "could not find a date on the panel,s memorandum, other than the
date on the covering letter." (Award at p. 6, n. Z).
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indicated that there was no record evidence to support MpD's staternent that ..[o]n or
about Novernber 2007, [the] Grievant presented this matter to Respondent in an attempt
to conciliate the case." (Award at p. z). Fop indicated that MpD's argument that the
statem€nt that the "chief of Police has considered but ultimately does not want to settle
[the Grievant's] case at this time" marks the end of an .attenpt at conciliation' betweeri
tl" l*tS is without merit. [Furthermore,] MpD's Novernber 2g, 2007 letter [gave] the
distinct inpression that the possibility of settlement and/or conciliation pradj-not ileerL
foreclosed." (Award at p. 8).

In additioq FoP contended that the parties' cBA 'ftaces a mutual responsibility
on the parties to conciliate and then evantually submit the rnatter to arbitration if
necessary. [FoP stated that] Article 19 makes repeated references to the .parties'
agreeing to meet at least once [i]n a last attempt at conciliation or to agree on a statement
of the_ issue. [However,] [n]owhere does it place responsibility on the G.ieuar,t to
formally submit the rnatter to arbitration Article 19 places the 

-responsrbility 
on both

parties to work cooperatively to submit the matter to arbitration. itr" cse does not
assign responsibility to the party demanding arbitratioq but rather on the parties. In any
event, when MPD transmitted,its later of February 6, 200g, to the Grievant's mursel, it
did not affirmatively assert the alleged violation in the letter and thereby impticitty
waived this argum€nt. [Furthermore, Fop indicated that] [i]n this case, no erott *as
made to reach an agreement regadtng the issues or arbiiration, which indicates that
conciliation and settlem€nt efforts were ongoing. There is no evidence when MpD's
letter of November 28, 2oo7, was received and thus that the Grievant's letter of
Decernber 18' 2007, was untimely in any event. past practice dernonstrates that MpD
has never invoked Article 19.E.4 in the midst of ongoing settlement discussion." (Award
at pgs. 8-9).

Also, FoP argued that MpD failed to provide its Notice of proposed Adverse
Action to the Grievant within the 90 days required by D.c. code $ 5-1031. ln support of
this position, FOP asserted the followine:

require the ninety-day grace pedod enunciated n Finch to be
extended.
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The allegations of Charge No. 2 spring from the Grievant's
testimony at the criminal trial of Harry Wheeler on February 22,
2005. The Griwant was in full duty status from that date until
March 29, 2005. Cause, say FOp, is not the higgering factor, but
rather lonwledge of the act itself. g 5-1031 says that the 90-day
period begins to run when the MpD knew or should have known of
the occurrence allegedly constituting cause. Here the Notice of
Adverse Action was not served until lll business davs had
elapsed. (Award at p. 9).

Also, FoP noted that MPD's argument that the Grievant slrould be precluded from
raising the assertion that the charges were insufficiently worded was rvithout merit. Specifically,
FoP asserted that the Grievant was disputing both the hctual and legal bases for MpD's
decision to teminate hirn Th9 Griwant is permitted to clariff the gutout argum*ts presaved
in his appeal to the Chief of Police. (See Award at p. 9).

FOP argued that MPD; (1) friled to establish substantial evidence for the Grievant's
termination;. (2) failed to provide proper written notice of its charges identifiing the relevant
policies or laws violated; and (3) failed to issue an appropriate p"nitty *--*i*ate with his
conduct.a (See Award at p. 10).

In light ofthe abovg FOP requested that the Grievant's termination be rescinded and that
the Grievant be reinstated to MPD with fi.rll back pay and lost job benefits. In addition Fop
requested that a revocation oftennination be reflected in his persormel file, and that attorney fees
be awarded. S99 Award at p. 10).

MPD countered that this matter was not arbitrable because the Grievant failed to timely
submit it to arbitration under the parlies' cBA specifically, MpD assefted that Article I9.E.4
provides as follows:

aln 
^support of this argument FOP noted that the "Grievant's unblemistred disciplinary record, his

performance evaluations, the failure to cite comparative discipline, failure to notify iit, of tl"
policies alle-ged violated, his potential for rehabilitation, mitigating circumstances, and the
adequacy of altemative sanctions." (Award at p. l0).
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to submit this matter to FMCS until on or about March 4, 2OOg,
sixty-five business days from the date ofthe attempt to conciliate.
In Metropolitan Police Deparxnent v. D.C. public Employee
Relatiora Board, 901 A.Zd, 784 (2006), the D.C. Court of Appeals
established that time limits are a bargained_for procedural right
which create in essence a substantive right such that a violatiorrof
that provision constitutes hannful error. (Award at p. 10).

MPD denied FoP's claim that MpD violated the.90-Day Rule" because it knew of the
Grievant's misconduct on April 3, 2003, or at the latest, on February 22, zo}s. Thereforg MpD
argued that this argument lacked merit. (g99 Award at p. l0). specifically, MpD claimed that
the "latter charge related to the Grievant's testirnony at the criminal trial on nebruary zi, zoos,
and therefore MPD could not have lsrown of it in 20b3 as it had not occurred yet. tFurtherrnore,l
MPD axgued that ltlhe Finch Court stated that '[i]t is possible that the Districi cou'id convince ui
tlat a grace period of more than ninety days [after the effective date of the Act] is required.'
MPD [stated that it] coilsidered [the] Grievant's conduct and took his statement on April 3; 2003,
and Intemal Aftirs Division (IAD), also known as office of professional nespons$ility (orR)
determined that Grievant's frilure to take police action conceming the robbery and homicide did
not warrantfiisconduct charges at that time. Instead, opR decided to keep him .out of the loop'
and referted him to the MPD's Employee Assistance prograrn MpD [argued that it] did not
pursue the administrative investigation because of the pending criminal 

-investigation 
agamst

Harry wheeler. [In light of the above, MpD asserred that] [t]he delay is corunorciig the adverse
action on the former charge was reasonable in that regd.t 

-(A**d 
it pgs. l0_l l). 

-

As for the latter charge, MPD noted that it 'blaced the Gri€vant on a Non-Contact status
on March 29,2005, and referred the matter of the Grievant's testimony at the criminal triat to ttre
united states Attomey's office ('usAo'). Also, MpD argued that it was not until March 29,
2005' that the MPD knew or should have known that there was cause to charge Grievant. on
June 7' 2005, the usAo issued the letter of Declination and MpD d€ter;ined there was
zufficient evidence to constitute cause for the adverse action against the Grievant. MpD asserted
that.the period aom February 22, 200s, through March zg,1oo5, is not chargeable to lpo.
Furthermorg when MPD commenced the adverse actiorL eighty-six business diys had 

-etrapsea

since MPD knew or should have known ofthe act or occurrerice allegedly constituting cause and
Grievant's argument to the contrary lacks merit." (Award at p. I I ).

Also' MPD asserted that the Trial Board Panel's findings were based on substantial
evidence. In support ofthis argument MpD stated that:

In reviewing an administrative decision under the substantial
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decision at issue in the instant case, . . . mnforms to this standard
in all respect. (Award at p. I l).

MPD claimed that the Grievant's argument that the charge lacked specificity should not
be considered because it was being raised for the first time at arbitration in Oirect vijation of the
gartrg'. Cpa Specifcally, MpD noted that the FOp's claim .that the 

"turg", 
*o"

insufficiently worded was not previously disclosed to MpD.. (Award at p. 11). rrr*rdie r,Fu
asserted that FOP was barred from raisrrg this claim because 'tt is also a well-settled principle
that issues may not be raised for the first time on appeal." (Award at p. I l).

Finally' MPD noted that the penarty of termination was appropriate and within its
discretion "MPD discussed at length the mnsideration given by ttre triai noard panel to each
of the Douglas frctors, and contended that MPD *tri"i"ntiourly considered all l1e ,etevant
factors and_ exercised managemort discretion within tolerable limits of reasonabf*or.; 1e*uraat pgs. 11-12). Accordingly, MpD stated that the Grievant's argument conce-injtle penarty
was without merit.

ln.light of the abovg MpD requested that the Grievant's termination should be upheld
and the grievance denied.

In an Award issued on Decerrber 9, 2008, Arbitrator Truesdale determined that the issue
was arbitrable and that MPD did not commence the adverse action within ttre req-uirJ m dayperiod' ($cp Award at p. 2). In support of this position Arbitrator Truesdale noted the followine:
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references to the 'larties" places the resporsibility on both parties
to work cooperatively to submit the matter to arbitration. The
Parties' practice in this respect is not defned.

I find that the record does not establish that FOp fiiled to demand
arbitration within ten business days from any (presumably final)
attenpt at conciliation, and that the matter is therefore arbitrable.
In reaching this conclusion, I am not finding that MpD waived this

Under the Finch case,.. . MPD had 90 days fiom September 30,
2004, the effective date of D.C. Officiat Code g 5-1031, ro
confiience an adv€f,se action against the Grievant. As noted by
FOP, that date would be February 11, 2005. On the basis of thjs
record, I fmd that MPD did not me€t the requirements of D.C.
Official Code $ 5-1031 in that it commenced the adverse action

starts the 90-day period running. As of that date, MpD knew that
the Grievant had not reported Wheeler's statement that he was
"going to do what he had to do and I'll go to jail behind this one,"
and that he had not made a police report of the robbery. MpD
argues that it gave the Griwant the benefit of the doubt and

It must be kept in nrind tltat the Washington post's article of June
21 , 2003 , gave further basis for concluding that MpD .,should have
known." As for the specification that thtcrievant had threatened
to hurt Wheeler, I agree with FOp that this would have been
discovered during a routine investigatory interview. In any event,
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In view of the abovq Arbitrator Truesdale rescinded the terrnination In atlditioq he
dir1ted.MPD= to: (1) expunge from the Grievant's official personnel Record any recora or nis
terminatioq (2) reinstate the Grievant to his position without loss of seniority; *ro 1:; ,ourc tn"Grievant whole for loss ofpay and benefits, with interest, from the date of his terrrination to the

is. (Sce Award at p. 14). Also, Arbitrator
for the purpose of clarifying the remedy, if

ider a request, if any, for attomey fees (support
la tp .  14) .

MPD is seeking review of Arbitrator Truesdale's award.because [it claims that:] (1) the
award is contrary to law and pubric poricy and (2) the arbitrator was without autlrority orexceeded his jurisdiction to grant the award.'; (Request at p. 2).

FoP opposes MPD's R_eq-uest on the grounds that: (l) MpD's submission is untimely
and (2) MPD has friled to establish a statutory basis for granting the Request

with respect to timeliness, FOp asserts that MpD's request does not cornply with thetwenty (20) day requirement of Article 19 g 6 of the paries'iBA In support of it'is position
FOP states the followine:

fE]ither party may file an appeal from an arbitration award to the
PERB, not lat€r than twenty (20) days after the award is served. . .
(FOP's Opposition at p. 3)

The terms of the CBA, including Article 19 $ 6, were bargained
for and agreed to by the [MpD]. Here. . . thl arbitrator's award
was served by Arbitrator John Truesdale to the paf,ti€s on
December 9, 2008. [MpD,] howwer, filed its Arbitration Review
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MPD did not file a response to FOp's timeliness argument.

In view of the abovg the first issue to be determined is whether MpD's Request was
timely filed. Board Rules 538.1, 501.4 and 501.5 provide in relwant part as follows:

538.1 - Fifing
A party to a griwance arbitration proceeding who is aggrieved by
the arbitration award may file a request for review witf the goard
not later than twenty (20) days after service of the award . . . .
(Erphasis added).

501.4 - Computation - MaiI Service
Whenever a period of time is measured from the service of a
pleading and service is by mail, {ive (5) days shall be added to
the prescribed period. (Enphasis added)

501,5 - Computatlon - Weekends and Holidays
In computing any period of time prescribed by these rules, the day
on whioh the event occurs ftom which time begins to run shall not
be included. . . .Whenever the prescribed time period is eleven
(11) drys or more, [Saturdayq Sundays and District of
Columbir Ilolidaysl shall be included in the computation.
(Erphasis added)

Jes in pertinent paft that ..[s]ervice of pleadings
)siting the document in the United States mail or
eadings as "[c]omplaint(s), petition(s), appea(s),

foregoing. 
(s)' exception(s)' brie(s) and responses to the

In the present casg Fop argues that Board ..Rule 501.4 which provides parties with anaqditiond five (5) days, only does so '[w]henever a period oftime is rn-easured fttm the serviceofa. pleading. . .' ". (FoP's opposition at pgs. 3-4, n.l). Furtherrnorg Fop assetts that anArbitrator's decision is not specificall_y_ sted ;; .bbadni'under Board i..rt" sss. 
-(G 

rop,,opposition at p. 4, n.1). Therefore, Fop opines that undeithe Board's own ruler,'luti6="- no,add_-an additional five (5) days for mail service. As a result, Fop asserts that Mpb was required
to file its arbitration review request within twarty (20) days of service, namery necember 29,2009.

Wo note that D.C. Code g 1-605.02(6)
"[c]ortsider appeals from mbitration awards pr
added). Thus, when Board Rule 599 is read in
gleg that the term'hppeals" refers to .hppeals oi
lauit3lio1 rwiew request" found in eoard Rure 53g is the same as the term .,appears,, found inBoard Rule 599. Thereforq an "arbihation review request" is considered 

" 
pi"'.dii and thus
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covered by Board Rule 501.4. In view ofthe abovg FOP's argurnent that Boanl Rule 501.4 does
not cover "arbitration review requests", lacks merit.

In the present case, the parties acknowledge that on December 9, 200g, Arbitrator
Truesdale: (l) issued his award; and (2) served the award to the parties by ficst-class mail.
Pursuant to Board Rules 538.i, 501.4 and 501.5, MpD's ..arbitration review requesf'had to be
fild in this case no later than the close of business on January s, 200g,s MpD's ..Jitration
review request" was filed on January 2, z0og. Thereforg consistent with Board Rules 53g.1,
501.4 and 501.5, MPD's request was timely filed.

Having determined that MpD's request was timely filed, we would ordinarily focus on
the rnerits of MPD's Request. However, for the reasons discussed below, we are not at this time
going to rule on the merits of MPD's Request. Instead, we are requesting that the parties submit
brieft.

. As previously noted, Arbitrator John Truesdale indicated that two of the issues to be
determined were as follows:

(l) whether the matter was arbitrable? (2) whether the Metropolitan porice
Department (MpD) violated the District of Columbia Codi by serving
sergeant Fred Johnson with notice of disciprinary action rrore ,a" nineti
(90) days after the MpD should have become aware of Sergeant Johnsoni
alleged misconduct?

Arbitrator Truesdale ruled that the matter was arbitrable and found that MpD did not
conrmence the adverse action within 90 days. As a result, Arbitrator Truesdale rescinded the
termination. In reaching this determinatioq he stated the following:

I cannot, on the basis of the record submitted to flre, construct with

sPursuant to Board Rule 501.4 and 501.5, the begiming date for computing the five (5) dayperiod for mail service and the twenty (20) day period ior filing the riqueJ, were necember t0,
2008 and December 14, 2008, respecrively. Thirefore, ttre twenty five (25) day perioJ enueo onJanuary 5, 2009.
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After careful review of the voluminous record documents in this
matter, and the briefr of the parties, I find that the matter is
arbitrable and conclude that the MpD did not tinrely begin the
adverse action in question. As noted abovg I there-fore 

-alo 
not

reach the remaining issues, including the merits of the adverse
action. I shall sustain the grievance and provide for an
appropriate remedy. (Awad at p. 14, ernphasis added).

In a January 28, 2010 opinion involving the same parties, the District of Columbia Court
of Appeals reversed and renranded an Award in which the arbitrator dismissed EOe;r 

-gri"rr*..

on procedural grounds and did not address the merits of the Fop's griwance. In i-trat case,
"[A]rbitrator Donald Doherty did not reach the merits of the disputJ over delayed ouerti-"
compensation; instead, he ruled that the 'Fop had not filed u p.opo grievance because it had
incorrectly cited terms that were not terms of the [cBA], nor had they blen terrns oithe.[cBA]
at any time during its lifetime,' and that this mis-citation to an inoperative provision .does not
appear to be a mere technicality' but rather has every uppea.an"L of a substantive reality."
FoP filed an arbitration review request with the goara. Fbp afleged that arbitrator Doherty's
decision was contrary to law and public policy." Fop/MpD Labolr committe" oni Mpo, sl,p
op.No l0l1 at p.4, PERB case No. 03-4-03 (2010). In slip op. No. 726, the Boatd
determined that the arbitrator's decision was not '.contrary to law and pubric poricy,"
Specifically, the Board noted:

FOP merely disagrees with the Arbitrator's conclusion of non_
arbitrability. This is nor a sufficient basis for concruding that the
Arbitrator's Award is contrary to law and public policy. Stif Op. No.
726 at p. 4.

Thereforg the Board denied Fop's request. Fop filed a petition for review with the
superior court. "Judge Alprin concluded, that Fop's mistak; in citing an inapplicable
provision in the grievance - when MpD had no misapprehension from the grielanl J[it wrrat

the claimed violation was covered by anothet
nds to reflue af,bitration ofthe dispute, and that
c policy favoring agreed_to arbitration." District

r 206 (D. c. 20 r 0). rhe Board appeared *;; ?t:#{ii{::"TT{:T i##, i}i:r',
fclsign the cgurt of Appeals affrmed rudge atprin's decision and remanded r" 

"*". 
t'

dhecting that the case be remanded to Arbitrator Doherty and directing that the arbihator rule
on the merits of the grievance, the Court of Appeals statedas follows:

In these circumstances, the arbitrator's refirsal to reach the

defned and dominant" pohcy, Di.strict of Columbia Me*o.
Police Dep't, supra,901 A.Zd at 7gg, frvonng arbitration of a
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dispute where the parties have chosen that coursa Just as
"Congress thasl declared a national policy favoring
arbitratioq" District of Columbia v. Greene, 906 A.2d 216.
221 (D.C.2002) (quoting Southland Corp. v. Keating,465 U.S:
l, 10 (1984)), so has the District of Columbia. See, e.g.,
Masurovslcy v. Green, 6t7 A.2d l9g, 201 (D.C. 1997)
(Variously called a presumptiorq preference or potcy, the rule
favoring arbitration is identical under the D.C. Uniforrr
Arbitration Act and the Federal Arbitration Act.") (citation
omitted); see also Cheek v. United Healthcare of Mid_Atlantic,
lrc., 835 A.2d 656, 668 (Md. 2003) (noting Federal and
Maryland policies frvoring enforcernent of agreements to
arbitrate); Mission Residential, LLC v. Triple Net props., LLC,
654 S.E. 2d 8Bg, 890 (Va- 2008) (noting Virginia's public
poliry favoring arbitration). Indeed, this preference for
honoring parties' agreement to arbitrate disputes underlies the
practical hands-off approach to review mbitrators' decisions,
except in certain .testricted', circumstan ?a. District of
Columbia Metro. Police Dep't, supra,901 A.2d at 7g7; sie
Fraternal Order of police, supra, 973 A.2d at 177 n2
(arbitrator's interpretation merits deference .because it is the
interpretation that the parties .bargained for"' (erphasis
added). District of Columbia public Enployee Relations
Board v. Fratemal Order of police/Metropolitan police
Department Labor Conmittee, 997 A.Zd 1205 (D.C. 2010).

In liglrt of the court of Appeals' January 2g, 2010 decision we me choosing at this time
not to rule on MPD's Request. Instead, we are directing that the parties iubmit briefr
conc€rning whether the court of Appeals' January 29, 2010 decision is applicabte to this case.
After reviewing the parties' brieft we w l rule on the merits of MpD's neqirist.

ORDER

IT IS HERJBY ORI}ERED THAT:

1. The Fraterna-l Order of Police/Metropolitan Police Department Labor Committee's
ryquest that the Metropolitan potce Department's (.MpD) ..arbitration review request"
be denied as untimely, is denied.

2. The Board will not rule on the merits of MPD's "arbitration review request" until after
the parties submit the brieft noted in paragraph 3.

3. The parties shall submit brieft conceming whether the District of Colurnbia Court of
Appeals decision in District of Colwnbia Public Employee Relatiora Board v. Fraternal
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order of Police/Metropolitan porice Departnent Ldbor committee, gg7 A.?n iEo5
(D.C. 2010) is applicable to this case and provide authority for their respective positions.

4. The parties brieft are due no later than thirty days after issuance of this Decision and
Order.

5. Pr:rsuant to Board Rule 559.1 this Decision and order is finsr upsn issuanc€.

BY ORDEROFTHE PUBLIC EMPLOYEE RELATIONS BOARD
Washington, D.C.

July 14,2010
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